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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE 

TEZPUR, SONITPUR 

 

 

SESSIONS CASE NO. 318/16 

GR CASE NO.2922/15 

U/S 366/376/343/347 IPC 

 

State 

-Vs- 

     Himangshu Das  -------   Accused 

 

Present 

Munmun B. Sarma 

Asstt. Sessions Judge 

Tezpur, Sonitpur 

 

Counsel for Prosecution :  

Counsel for Defence  :  

 

Evidence  :09-01-2017, 16-03-2017 

Argument : 02-06-2017 

Judgment :30-06-2017 (P.O. On leave on 16-06-2017) 

 

JUDGMENT 

(1) The prosecution story is that on 25.10.2015 at about 11.30 a.m. the accused 

Himangshu Das met the victim/informant Manasri Daimari at Dhekiajuli ASTC Bus 

Stand when she was on her way to Dhekiajuli Town from her home and kidnapped 

her and took her to Guwahati. Ther he kept her in an unknown hotel and 

committed rape on her by giving false promise of marriage. On 26.10.2015 the 

accused took her from Guwahati to the home of SmtiPutali Das of 

SingimariChowkwhere the mother of the accused assaulted her & demanded 

Rs.10,00,000/-. The demand of said sum of money was made to the sister of the 
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informant. The informant also stated that the accused person confined her till she 

was recovered by the police on 29.10.2015. 

 

(2) On receipt of the FIR it was registered u/s 366/511/342/493/323/384/34 PC 

against the accused. The police went to the place of occurrence and examined the 

available witnesses. Statements of the witnesses were recorded, medical 

examination of the victim was done and her statement u/s 164 CrPC was duly 

recorded. On completion of investigation, a prima facie case having appeared, the 

IO submitted charge sheet against only accused Himangshu Das u/s 

366/511/342/493/323/384/34 IPC to stand trial in open court.  

 

(3) Cognizance of the offence and after appearance of the accused,Judicial 

Magistrate First Class,Tezpur committed the case to the Ld. Sessions Judge, 

Sonitpur (Tezpur), and thereafter the case was made over to this Court for 

disposal. Accordingly, this Court took-up the trial of the case and considering the 

materials available on Case Record and Case Diary and prima facie case having 

appeared u/s 366/376/343/347 IPC, charges were framed and the contents of the 

offence was read over and explained to the accusedHimangshu Das, to which he 

pleaded not guilty and claimed to be tried. To prove the offence u/s 

366/376/343/347 IPC against the accused, the prosecution side examined seven 

witnesses. 

 

(4) The point for determination is as follows – 

a) Whether the accused person Himangshu Das kidnapped(abducted) 

SmtiManashri Daimari with intent (or knowing it to be likely)that she might 

be compelled to marry him against her will or in order(or knowing it to be 

likely)that she might be forced (or seduced)to illicit intercourse with him 

and thereby committed an offence u/s 366 IPC? 
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b) Whether the accused person Himangshu Das committed rape on 

complainant/victim Monoshri Daimari, thus, committed an offence u/s 376 

IPC? 

c) Whether the accusedperson Himangshu Das wrongfully confined Manashri 

Daimari for more than three days and thereby committed an offence 

punishable u/s 343 IPC? 

d) Whether the accused person Himangshu Das wrongfully confined Monoshri 

Das for the purpose extorting from her parents approximately Rs.10,00,000 

(ten lakhs)and thereby commited an offence punishable u/s 347 IPC? 

 

DISCUSSIONS, DECISIONS & REASONS THEREOF – 

(5) Heard arguments forwarded by the Ld.APP and counsel for the defence 

side. I have also gone through the materials available in the Case Record & the 

Case Diary. Thus, the charges are analyzed herein below in view of the materials 

available on record and the argument forwarded by both side -   

 

Offence u/s 366 IPC 

(6) To be convicted under this Section it must be proved that the victim 

SmtiManashri Daimari was kidnapped or abducted by the accused with intent (or 

knowing it to be likely) that she might be compelled to marry him against her will 

or in order (or knowing it to be likely) that she might be forced (or seduced)to 

illicit intercourse with him and thereby committed an offence u/s 366 IPC 

 

(7) In the present case the vital witness is the victim PW2 Manashree Daimary. 

She deposed that on 25.10.2015 at about 11.00 a.m. after receiving a call from 

the accused Himangshu Das she went to meet him at Dhekiajuli ASTC Bus Stand. 

From there the accused took her to Guwahati&she stayed with him at Guwahati in 

a hotel as the accused told her that he would marry her. They had sexual 
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intercourse even though she didn’t consent. In her cross-examination she stated 

that she knows the accused person for one and half year&that at the time of 

incident she had mobile phone but the accused broke that phone.PW3 Pramaswari 

Daimari deposed that the victim is her sister. In police station she met the victim 

and victim told about the incident. In her cross-examination she denied that Police 

took her statement and she never deposed before the police that her sister and 

accused had love relation.In the case at hand the other witnesses PW4, PW5 and 

PW6 stated that they have come to know about the entire incident from PW2, the 

victim. So, these witnesses have no personal knowledge of the incident. 

 

(8) In the present case after careful scrutiny of entire evidence, it is transpired 

that the victim girl knew the accused person for one and half year and she 

voluntarily went with him to Guwahati and stayed there in a hotel, as she believed 

that the accused would marry her. In her statement u/s 164 Cr.PC she stated 

when she came to meet the accused at Dhekiajuli ASTC bus stand she told at 

home that she was going to beauty parlour but she carried with her clothes and 

she went to him voluntarily. In her evidence PW2 the victim stated that the 

accused did sexual intercourse with her though she refused to do that, however 

Investigating Officer clearly stated during evidence that the victim did not tell him 

that the accused had beaten her when she disagreed to do sexual intercourse& 

had sex with her nevertheless. On the other hand PW3 Pramaswari Daimari stated 

in her evidence that she did not stated before the police that the accused and the 

victim had love relation. But, the IO has deposed before the court that he 

recorded the statement of PW3 u/s 161 CrPC and she told him that there was a 

love relation between her sister/victim and the accused. Hence, in the present 

case PW2 and PW3 has differently stated before the court from their earlier 

statement u/s 161 CrPC because of which it casts a doubt in the credibility of 

these witnesses. 
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(9) In this point the defence side has cited certain decisions. Among these in 

the case of Dhirendra Das and Others vs State of Tripura (1982) 2 GLR 334it was 

stated that essential ingredients of the offence is to be established by the 

prosecution and prosecution alone and for that purpose it is the burden on the 

prosecution to establish the case against the accused beyond all reasonable 

doubt.The evidence must be of unimpeachable nature excluding every reasonable 

doubt of the accused.In the case of Deoraj Goala & another v. The State of Assam 

2011 CrLJ 817it was held that improved version by the prosecution witnesses 

made first time in court cannot be used for the purpose of conviction of the 

accused.In another caseMaskandar Ali v. State of Assam (1995)1 GLR 421it was 

held that evidence of PWs cannot be relied on to sustain conviction as the version 

of PWs before the investigating officer and at the trial substantially varying on an 

important point.I have gone through all these decisions and there is no doubt that 

this are established principles of criminal jurisprudence and applicable to this case 

too. 

 

(10) To be convictied u/s 366 IPC two limbs of the section must be proved, i.e., 

(i) the accused kidnapped/abducted the victim & (ii) it was with the 

intention/knowledge that she might be compelled to marry him against her 

will/forced to illicit intercourse with him. Coming to the 1stlimb of the s.266 

IPC,S.359 IPC states that kidnapping is of two kinds - kidnapping from India, and 

kidnapping from lawful guardianship, whereas, s.362 IPC defines abduction as 

“Whoever by force compels, or by any deceitful means induces, any person to go 

from any place, is said to abduct that person”.Thus, in the present case, the victim 

being a major and taken to a place within India, the criteria we have to see for is 

abduction. To be a abduction it is necessary that either the victim was compelled 

to go with the accused or induced to go with the accused by deceitful means. The 
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evidences mentioned above revealed that the victim went with the accused on her 

own will, however, why she went with the accused couldn’t be brought to light by 

the prosecution. Evidences also clearly revealed that there was love relation 

between the accused and victim. Thus, it is seen that the prosectiion failed to 

prove the 1stlimb of the s.266 IPCbeyond all reasonable doubt. Now, coming to the 

2nd limb of the s.266 IPC,the victim/informant claimed that despite her refusal the 

accused forced her to have sexual intercourse with him. She also stated that the 

accused also beat her as she was not willing to do sexual intercourse. However, 

Investigating Officer clearly stated that the victim did not tell him that the accused 

had beaten her when she disagreed to do sexual intercourse. Perusal of Medical 

examination report states that there were no symptoms and signs of recent sexual 

intercourse present at the time of examination& no injury was found in her body 

as well as her private part. It is true that injury marks are not an important 

requirement to substantiate the incident of rape or forced sexual intercourse, 

however, it does become relevant when the victim claims she was assauted and 

was forced into having sex. Pertinent to mention that there are no other 

corroborative evidence in support of victim’s claim that she was forced into having 

sex, more so, in face of the fact that in her statement u/s 161 CrPC she is 

completely silent regarding the same. Though all omissions are not contradictions, 

however, major omissions like this takes the face of contradiction under the 

criminal jurisprudence. Thus, the 2nd limb of s.366 IPC couldn’t be proved by the 

prosecution beyond all reasonable doubt. 

 

(11) So, under the given circumstance the ingredients for the offence under 

Section 366 IPC couldn’t be proved beyond all reasonable doubt by the 

prosecution& therefore, guilt of the accused u/s 366 IPC couldn’t be sustained. 
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   Offence u/s 376 IPC  

(12) To be convicted under this section it must be proved that the accused 

Himangshu Das committed rape on complainant/victim Manasri Daimary.  

(13) As seen during discussion of s.366 IPC the victim/informant claimed that 

when they were staying in a hotel at Guwahati the accused forced her into sexual 

intercourse though she refused, and he even beat her because she refused to 

have sex. However, Investigating Officer clearly stated that the victim did not tell 

him that the accused had beaten her when she disagreed to do sexual intercourse. 

Perusal of Medical examination report states that there were no symptoms and 

signs of recent sexual intercourse present at the time of examination& no injury 

was found in her body as well as her private part. It is true that injury marks are 

not an important requirement to substantiate the incident of rape or forced sexual 

intercourse, however, it does become relevant when the victim claims she was 

assauted and was forced into having sex. Pertinent to mention that there are no 

other corroborative evidence in support of victim’s claim that she was forced into 

having sex, more so, in face of the fact that in her statement u/s 161 CrPC she is 

completely silent regarding the same. 

 

(14) In this point the defence side has cited certain precedents.Among those 

precedents in the case of Ram Narain Poply vs. Central Bureau of Investigation 

2003 CrLJ Supp. 4804it was held that introduction of a new story adversely affects 

the prosecution case. It not only creates doubt with regard to that part of the 

prosecution version but cast doubt about the motive and the accused becomes 

entitled to benefit of doubt.In the case of Deoraj Goala & another v. The State of 

Assam 2011 CrLJ 817it was held that improved version by the prosecution 

witnesses made first time in court cannot be used for the purpose of conviction of 

the accused.In Abbas Ahmad Chaudhary v. State of Assam 2010 CrLJ Supp.2060it 

was held that though the testimony of prosecutrix is entitled to primary 
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consideration but the principal is that prosecution has to prove its case beyond 

reasonable doubt and this principle applies equally to a case of rape and there can 

be no presumption that a prosecutrix would always tell the entire story truthfully.I 

am in agreement with the cited decisions, in the present case the prosecution 

witness (victim) brought in a new story that when she refused to have sex the 

accused beat her up and forced her to have sexual intercourse with her. This 

modified version of prosecution case can’t be accepted as it creates a totally 

different set of facts from that what was originally narrated by the prosecution 

witness.  

 

(15) Thus, in the present case, the prosecution failed to bring up credible 

evidence to prove that the accused raped the victim, hence, I am constrained to 

hold that the prosecution failed to prove guilt of the accused u/s 376 IPC beyond 

all reasonable doubt. 

 

   Offence u/s 343 IPC 

(16) To be convicted under this section it must be proved that the accused 

person Himangshu Das wrongfully confined Manashri Daimari for three or more 

days and thereby committed an offence punishable u/s 343 IPC. 

 

(17) PW2 Manashri Daimari stated that the accused took her to Guwahati on 

25.10.2015 and they stayed there in a hotel. Next day in the morning he brought 

her to Sipajhar Singimari Khandajan to his aunt’s house and he confined her in one 

room for three days, till police recovered her. In her cross-examination she deposed 

that in the house of the accused’s aunt their family member used to reside& that 

she does not know the neighbors as she was kept inside the house. She further 

stated that she was brought in a bike from Guwahati to Sipajhar& though she asked 

him to stop the bike but he did not.During examination PW3 stated that victim is 
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her sister and she told her about the incident in the police station.In her cross-

examination she deposed that she does not know how the victim was recovered& 

that police did not ask her about the incident.PW5 stated that he came to know that 

the victim was taken to Guwahatiby the accused and she was kept in the hotel & 

then she was brought to Sipajhar. However, he has not personally seen the 

incident.PW5 the Investigating Officer deposed that the victim wasrecovered on 30-

10-2015. O/C of Sipajahar P.S. informed them over phone that the missing person 

along with the accused Himangshu Das is being kept in the thana. The victim and 

the accused were brought back from Sipajhar PS. He stated that he does not know 

if the Sipajhar P.S had made any entry when the victim and the accused were 

brought to the Sipajhar P.S. He did not recorded the statement of the person in 

whose house the victim was kept. 

 

(18) In the present circumstance, it is seen that PW3, PW4, PW5have no 

personal knowledge about the incident& they have heard about the incident from 

PW2, the victim and all of them are relatives of the victim.From the examination of 

PW 7 the Investigating Officer it is seen that there is no recording of the statement 

of person in whose house the victim was kept. Moreover,it is also not clear from the 

evidences from what circumstance the victim was recovered.In this point the 

defence has cited one decision of Gauhati High Court, Yazid Ali vs. State of Tripura 

(1996)2GLR 99, where it was held that non recording of the statement of the 

important witnesses at the earliest opportunity, though they were available at the 

place of occurrence is highly defective and such highly defective investigation 

cannot go to the prosecution.As seen from record, in the present case, prosecution 

has not given evidence of any people from where the victim was brought and of 

neighbour of house where the victim was kept who would have seen or heard the 

occurrence. Thus, the prosecution evidence becomes weak due to non-examination 
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of the witnesses present near the house where the victim was allegedly kept 

confined. 

 

(19) Therefore, in view of these circumstances,it is held that the prosecution 

failed to prove beyond all reasonable doubt that the accused guilty of offence u/s 

343 IPC. 

 

     Offence u/s 347 IPC  

(20) To be convicted under this section it must be proved that the accused 

Himangshu Das wrongfully confined Manashri Daimary for the purpose extorting 

from her parents approximately Rs.10,00,000 (Rupees ten Lakhs Only)and thereby 

commited an offence punishable u/s 347 IPC. 

 

(21) PW 2 Manashree Daimary claimed that when she was confined in accused’s 

aunt’s house his mother demanded her Rs.10,00,000 from her and his father 

called her sister Prameswari Daimari on the phone &demanded Rs.10,00,000 and 

told that if that money is paid the accused will marry the informant.Next day they 

left her and they went somewhere. She stayed there at the accused person’s 

aunt’s house for three days& police recovered her.In her cross examination she 

stated that in the FIR she has not mentioned that father of the accused demanded 

Rs.10,00,000/-. PW-3 Pramaswari Daimari deposed that the accused’s father called 

her on the phone &demanded Rs.10,00,000/- and told if money is paid then only 

accused will marry the victim.In her cross-examinationshe stated police did not ask 

her about the incident & she denied that Police took her statement in which she 

never mentioned that father of the accused called her and demanded Rs.10 

lacs.During examination the Investigating Officer deposed that PW2/victim did not 

tell him that the father and sister of accused demanded Rs.10 lakhs and father of 

the accused called my sister and demanded money. He also stated that he did 
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record the statement of witness Prameswari Daimari&she did not tell him that the 

father of the accused rang her up and demanded Rs.10,00,000/-. Evidence reveals 

that the other witnesses PW3, PW4 and PW5 have no personal knowledge about 

it. 

 

(22) In the present circumstance the defence has mentioned a decision of the 

Gauhati High Court i.e. Dulal Sonowal vs State of Assam (1996) 2 GLR 79.In this 

case it was held thatall omissions are not contradictions. But omission on a vital 

point ought to be held as contradiction. During argument the defence has also 

cited another decision of Gauhati High Court,Yazid Ali vs. State of Tripura 

(1996)2GLR 99,where it was held that testimony of a witness will not be reliable if 

the statement recorded u/s 161CrPC different to that made before court during 

trial. It was also held that the witnesses did not come forward and disclose to the 

Investigating Officer about what they have seen immediately after the occurrence 

or what they know about the circumstance leading to such commission of offence 

what they had long after stated in court, omissions of witnesses to do so condemn 

their testimony.This decision being relevant to the case in hand is accepted. 

 

(23) In view of the above decisions, it is seen that both victim/PW2 & victim’s 

sister PW3 Prameswari Daimary had for the first time stated in their evidence that 

the father of the accused had demanded Rs.10,00,000/- so that the accused will 

marry the victim/informant. All these assertions being very important piece of 

statements should have been part of the statement u/s 161 CrPC, but weren’t. As 

held in DulalSonowalvs State of Assam (Supra)thesevital omissions become 

contradictions. Moreover,there is no other evidence to show that the accused’s 

father made any phone call to the sister of the victim making demand of the said 

sum of money. 
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(24) Therefore, in view of above circumstances, it is held that the prosecution 

failed to prove beyond all reasonable doubt that the accused guilty of offence u/s 

347 IPC. 

 

(25) For all the forgoing reasons I hold that the accused Himangshu Das is not 

guilty of the offences u/s u/s 366/376/343/347 IPC. He is acquitted on benefit of 

doubt and set at liberty. Bail bond is cancelled and the bailor discharged.  

 

Judgment is sealed, signed and delivered under by hand on this the 30th 

June’2017. 

 

 

 

Munmun B Sarma 

Asstt. Sessions Judge, 

Sonitpur, Tezpur 


